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Status 

Responsive to communication(s) filed on 23 June 2003 
2a)D This action is FINAL. 2b)H This action is non-final 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 
closed in accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 o.G. 21 3. 

Disposition of Claims 

4) KI Claim(s) 1^20 is/are pending in the application. 
4a) Of the above claim(s) ±19 is/are withdrawn from consideration. 

5) Q Claim(s) is/are allowed. 

6) KI Claim(s) 20 is/are rejected. 

7) D Claim(s) is/are objected to. 

8) D Claim(s) ___ are subject to restriction and/or election requirement. 
Application Papers 

9) Q The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)Q accepted or b)Q objected to by the Examiner 

Appncant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 85(a) 
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1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-1 52. 
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3. U Copies of the certified copies of the priority documents have been received in this National Stage 

application from the International Bureau (PCT Rule 17.2(a)) 
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I 

DETAILED ACTION 



Election/Restrictions 
Restriction to one of the following inventions is required under 35 U.S.C. 121: 
I. Claims 1 -1 9, drawn to a process for preparing a stable hydrate, classified 
in class 252, subclass 70. 

N. Claim 20, drawn to a disodium salt of fosfluconazole, classified in class 
424, subclass 401. 

The inventions are distinct, each from the other because of the following reasons: 

Inventions I and II are related as process of making and product made. The 
inventions are distinct if either or both of the following can be shown: (1 ) that the 
process as claimed can be used to make other and materially different product or (2) 
that the product as claimed can be made by another and materially different process 
(MPEP § 806.05(f)). In the instant case the process as claimed can be used to make 
other and materially different hydrates. 

Because these inventions are distinct for the reasons given above and have 
acquired a separate status in the art because of their recognized divergent subject 
matter, restriction for examination purposes as indicated is proper. 

During a telephone conversation with Elsa Djuardi on 12/2/04 a provisional 
election was made without traverse to prosecute the invention of group 2, claim 20. 
Affirmation of this election must be made by applicant in replying to this Office action. 
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Claims 1-19 are withdrawn from further consideration by the examiner, 37 
CFR 1.142(b), as being drawn to a non-elected invention. 

Applicant is reminded that upon the cancellation of claims to a non-elected 
invention, the inventorship must be amended in compliance with 37 CFR 1 .48(b) if one 
or more of the currently named inventors is no longer an inventor of at least one claim 
remaining in the application. Any amendment of inventorship must be accompanied by 
a request under 37 CFR 1 .48(b) and by the fee required under 37 CFR 1 . 1 7(j). 

Claim Rejections - 35 USC § 103 

The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 

Evaluations of level of ordinary skill in the art requires consideration of factors 
such as various prior art approaches employed, types of problems encountered in the 
art, rapidity with which innovations are made, sophistication of technology involved, 
educational background of those actively working in the field, commercial success, 
failure of others, and the inventor's educational level. 

The "person having ordinary skill" in this art has the capability of understanding 
the scientific and engineering principles applicable to the claimed invention. The 
references of record in this case reasonably reflect this level of skill. 
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Claim 20 is rejected under 35 U.S.C. 103(a) as being unpatentable over WO 
97/28169. 

The reference teaches disodium salt of fosfluconazole. (page 10, example 2) 
The reference does not teach the instant invention with sufficient specificity to 
constitute an anticipation. The reference fails to teach the specific hydrate. 

The reference does teach the disodium salt of fosfluconazole, therefore there 
would be a reasonable expectation of success to modify the prior art to arrive at the 
instantly claimed invention because the prior art teaches disodium salt of 
fosfluconazole, which one of ordinary skill in the art would reasonably expect to form the 
instantly claimed hydrates when put in water. Thus, it would have been obvious to one 
of ordinary skill in the art at the time the invention was made to create the instantly 
claimed hydrate from a disodium salt of fosfluconazole. 

Conclusion 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Derrick G. Hamlin whose telephone number is (571) 
272-1317. The examiner can normally be reached on Monday-Fridays from -8:30 AM 
to 5:00 PM. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Dr. Yogendra Gupta, can be reached on (571) 272-1316. The fax phone 
number for the organization where this application or proceeding is assigned is 703- 
872-9306. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
Derrick G. Hamlin 
12/5/04 





